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BRIEF 
AH 
CUMEISIT 
: U 
0 
CKET NO. _ _ 
Allen R. Grahn and Josephine M. 
Grahn, husband and wife. 
Plaintiffs and Respondents, 
fl?-3Vo CA 
IN THE UTAH COURT OF APPEALS 
00O00 
r i L. c u 
OCT 2 i 1989 
.:ryT. Noonan 
Clerk of t * Court 
U*h C#urt »f Appeals 
V. 
Herold L. Gregory, Trustee, 
for and on behalf of the 
Marital and Family Trusts of 
the Albert Eccles Family 
Trust; and Dean Bradshaw and 
Christi Bradshaw, his wife; 
Scott McNeil/ an individual/ 
and McNeil Engineering, Inc., 
Defendants and Appellants. 
Before Judges Orme/ Garff and Davidson (On Law and Motion). 
ORDER 
Case No. 890340-CA 
This matter is before the court on respondent's motion to 
dismiss the appeal of appellants Dean and Christi Bradshaw. In 
their response filed in opposition to the motion/ appellants 
contend that the motion is either frivolous or brought for 
purposes of delay and request attorneys fees incurred in 
opposing the motion. We note that the motion to dismiss was 
filed roughly sixty days after the date that appellants filed 
their opening briefs in this appeal. 
IT IS HEREBY ORDERED THAT the motion to dismiss is 
denied. The denial is without prejudice to reassertion of the 
issues raised therein in respondents' brief. If reasserted, 
the same will be ruled on in connection with plenary 
presentation and consideration of the appeal, and 
IT IS HEREBY ORDERED THAT the motion for attorney fees is 
deferred for resolution in connection with plenary presentation 
and consideration of the appeal. 
DATED this 2&, day of October, 1989. 
FOR THE COURT 
John S. Adams, #A0017 
Robert M. Taylor, #3208 
TAYLOR, ENNENGA, ADAMS & LOWE 
Attorneys for Plaintiffs/Respondents 
5525 South 900 East, Suite 200 
Salt Lake City, Utah 84117 
Telephone: (801) 263-1112 
\ < ^ 
IN THE COURT OF APPEALS 
OP THE STATE OF UTAH 
oooOooo 
ALLEN R. GRAHN and JOSEPHINE 
M. GRAHN, husband and wife, 
Plaintiffs/Respondents, 
v. 
HEROLD L. GREGORY, Trustee, 
for and on behalf of the 
MARITAL AND FAMILY TRUSTS OF 
THE ALBERT ECCLES FAMILY 
TRUST, and DEAN BRADSHAW and 
CHRISTI BRADSHAW, 
Defendant/Appellants. 
Court of Appeals 
No. 89-0340 CA 
Argument Priority No. 14(b) 
District Court No. C-86-8833 
Judge: John A. Rokich 
-oooOooo-
POINT OF INFORMATION REGARDING 
DEFENDANTS' (APPELLANTS' ) MOTION FOR SANCTIONS 
-000O000-
COME NOW the above-named Plaintiffs/Respondents, by and 
through their counsel of record and submit the attached Affidavit 
as a Point of Information to be considered by the Court. This 
Point of Information is being submitted to the Court in light of 
the Court's ruling dated November 1, 1989, and is in response to 
Appellants' Motion for Order Vacating Ex Parte Order for 
Enlargement of Time and to Impose Sanctions filed October 6, 
1989. Respondents submit that Appellants said Motion contains a 
number of misstatements of fact and innuendo which require a 
response by Respondents through their counsel in order to 
properly and accurately reflect the events leading to 
Respondents' Motion to Dismiss as filed with the Court. 
Counsel for Respondents had expected the Court to set 
oral argument on the questions raised by Appellants' Motion for 
Sanctions and had expected to clarify the record at said hearing. 
However, based upon the Court's Order of November 1, 1989, 
Respondents counsel are concerned that the questions may not be 
argued at all and, in the event the Court is considering the 
question of the propriety of Respondents' Motion to Dismiss and 
possible sanctions, counsel believes the attached Affidavit 
should be on file for the record. Counsel for Respondents 
believe now and at all times believed their actions to be proper 
and within the procedural confines of zealously prosecuting this 
appeal on their clients' behalf. 
Respondents' counsel respectfully requests that, in the 
event the Court is seriously considering Appellants' Motion for 
Sanctions, that the matter be set for oral argument. 
2 
DATED this yfo "day of November, 1989, 
TAYLOR, ENNENG. LOWE 
CERTIFICATE OF MAILING 
I hereby certify that on the day of November, 
1989, a true and correct copy of the foregoing POINT OF 
INFORMATION REGARDING DEFENDANTS' (APPELLANTS') MOTION FOR 
SANCTIONS was mailed,- postage prepaid, to the following: 
Jeffrey K. Woodbury 
WOODBURY, BETTILYON, JENSEN, KESLER & SWINTON 
Attorneys for Appellants Gregory 
2677 East Parleys Way 
Salt Lake City, Utah 84109 
Russell Walker, Esq. 
WOODBURY, BETTILYON, JENSEN, KESLER & SWINTON 
Attorneys for Appellants 
Dean & Christi Bradshaw 
265 East 100 South, Suite 300 
Salt Lake City, Utah 84111 
Allen Sims, Esq. 
ALLEN SIMS, P.C. 
Attorneys for Defendant McNeil 
8 East Broadway, Suite 510 
Salt Lake City, Utah 84113 
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AOBCRT " TAYVOH 
PClt* U CNNCNOA 
JOHH t AOAUS 
TMOUAI t tOWC 
TAYLOR, ENNENGA, A D A M S & LOWE 
A PftOff ••iOMU. COMfOMATION 
ATTORNEYS ANO COUNSELORS AT LAW 
SPORTS M A I L Office PLAZA II TILI*MONC°2«?.?I« 
Tk* 2031109 
5525 SOUTH POO EAST. SUITC 200 
SALT LAKE CITY. UTAH 64117 
September 18, 1989 
Russell Walker, Esq. 
WOODBURY, BETTILYON, JENSEN, 
KESLER & SWINTON 
50 South Main, Suite 22 
Salt Lake City, Utah 84144 
Jeffery Woodbury, Esq. 
WOODBURY, BETTILYON, JENSEN 
KESLER & SWINTON 
2677 Parleys Way 
Salt Lake City, Utah 84109 
Re: Grahn v Gregory Appeal 
Gentlemen: 
As you can see, we have enclosed with this letter copies of 
the following pleadings which have been filed with the Court of 
Appeals in this matter: 
1. Plaintiffs7 Motion to Dismiss 
2. Memorandum in Support of Plaintiffs7 Motion to Dismiss 
3. Ex Parte Motion for Enlargement of Time to File 
Respondents' Brief 
As you can see, an extension of time has been requested for 
a period of time to include fourteen days after the ruling on the 
Motion to Dismiss. 
We are sympathetic and mindful of the feelings of your 
clients, the Gregorys and the Bradshaws. Specifically, I recall 
the conversation with Russell Walker, early last week, wherein he 
inquired as to how we were coming on the briefs. At that time, I 
truthfully affirmed for him my intention and expectation that the 
brief(s) would be filed timely* On Friday, it became clear to me 
that we must first make this motion. (I had not realized it 
before that date.) In fact, but for our discovery of the issues 
leading to the Motion to Dismiss, the brief(s) would have been 
filed on or before the 21st. 
As one professional to another, I wish to assure you, that 
we had no plans to bring this Motion at any time prior to Friday. 
It was only when we turned from the substantive issues of the 
Gregory Brief, to the Bradshaw Brief, that we discovered that the 
Bradshaws never made the arguments essential to their appeal. 
If the Bradshaws are no longer parties to the Appeal, the Grahn's 
brief would be significantly affected. As you know, we cannot 
allow our concern for swiftness to affect .our proper, 
professional handling of the issues on appeal• 
RMT:pkm 
Enclosures 
cc: Mr. & Mrs. Allen Grahn 
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John S. Adams, #A0017 
Robert M. Taylor, #3208 
TAYLOR, ENNENGA, ADAMS & LOWE 
Attorneys for Plaintiffs/Respondents 
5525 South 900 East, Suite 200 
Salt Lake City, Utah 84117 
Telephone: (801) 263-1112 
IN THE COURT OF APPEALS 
OF THE STATE OF UTAH 
oooOooo 
ALLEN R. GRAHN and JOSEPHINE 
M. GRAHN, husband and wife, 
Plaintiffs/Respondents, 
v. 
HEROLD L. GREGORY, Trustee, 
for and on behalf of the 
MARITAL AND FAMILY TRUSTS OF 
THE ALBERT ECCLES FAMILY 
TRUST, and DEAN BRADSHAW and 
CHRISTI BRADSHAW, 
Defendant/Appellants. 
Court of Appeals 
NO. 89-0340 CA 
Argument Priority No. 14(b) 
District Court No. C-86-8833 
Judge: John A. Rokich 
—oooOooo— 
AFFIDAVIT 
—oooOooo— 
STATE OF UTAH ) )ss. 
COUNTY OF SALT LAKE ) 
ROBERT M. TAYLOR, upon his oath, deposes and says as 
follows: 
1. That he is a member in good standing of the Utah 
State Bar, and one of the attorneys serving the 
Plaintiffs/Respondents Grahn in the above-referenced matter. 
2. That this Affidavit is offered in regard to 
certain allegations and statements made by counsel for the 
Appellants in the above-referenced matter in the Memoranda in 
Support of Bradshaws Motion * * * To Impose Sanctions. Although 
the statements were made free of any affidavits or other evidence 
to support the same, the order of the Court dated November 1, 
1989, over the signature of Judge Gregory K. Orme indicated that 
the statements may be given some degree of consideration by this 
Court. 
3. Contrary to the supposition of counsel for the 
Appellants, the Respondents7 Brief had been almost fully 
researched, analyzed, planned and drafted prior to the time that 
the Motion to Dismiss was filed. The Respondents7 Brief was 
substantially complete on Monday morning, September 18th. The 
Brief was due Thursday, September 21, before closing. On that 
Monday morning, it was sixty-five (65) pages in length, and 
lacked only the type-written drafts of responses to the Bradshaw 
arguments, and the Grahn arguments on appeal, which had not been 
written but had been researched, planned and outlined. 
4. On Tuesday, September 12, 1989, I had occasion to 
talk with Russell Walker, attorney for Bradshaws, by telephone. 
2 
Contrary to his assertion, I did not at that time assure him that 
we would "definitely" file a brief. (See the copy of my letter 
to defense counsel dated September 18, 1989, attached hereto.) I 
did assure him, however, that the drafting of the brief was going 
well, that it was almost ready, and that I was ahead of schedule. 
He may have concluded, as I would have, that the brief was on 
track to be ready for filing by the 21st. I did not know at that 
time that it would appear appropriate to file a Motion to 
Dismiss. 
5. On September 14 or 15, during the drafting of 
arguments for the brief, the tactical issues leading to and 
concerning the argument raised in Respondents7 Motion to Dismiss 
became apparent to me. After thoughtful consideration, John 
Adams and I agreed that it would be in our clients7 best interest 
that a Motion to Dismiss be prepared, rather than to argue the 
issue in the brief. We believe, in good faith, that the Motion 
was well taken. Further, whether the Motion was granted or not, 
its filing would require Bradshaws to clarify their ambiguous 
position concerning the issue. Thereby, Grahns and this Court 
would avoid dealing with hypothetical arguments (as to what 
position they really took.) 
6. The Motion to Dismiss was filed in good faith 
together with an Ex-Parte Motion for Enlargement of Time. Our 
review of the rules of procedure and consultation with the clerk 
3 
of the Court of Appeals indicated that this matter would be 
handled on an ex-parte basis by the Court of Appeals, and that a 
decision would be made in time for Grahns to file a brief in 
regard to the Gregory appeal, if the request was denied. 
7. In regard to notice thereof, Mr. Walker implies 
some prejudice to him as a result of his receipt (by mail) of the 
Motion to Dismiss and related documents on September 25. 
However, on information and belief, despite the problems in 
mailing (which were incurred due to our firm's use of a file 
records address for Mr. Walker — who had moved), Mr. Walker knew 
of the Motion and other documents on September 20. I am informed 
that he orally acknowledged that fact to Mrs. Grahn in a casual 
conversation on that date. Mr. Woodbury, counsel for Gregory, is 
a member of the same law firm as Mr. Walker, although they 
apparently practice at different addresses. (Mr. Woodbury had 
received his copy.) The letter was mailed on the date indicated 
in the Certificate of Mailing, but upon return to us, was 
remailed to Mr. Walker at Mr. Woodbury's address. Mr. Walker has 
since filed a Notice of Change of Address. 
8. I do hereby categorically deny the allegation that 
the Motion to Dismiss was intentionally filed for the purpose of 
gaining more time. The Motion to Dismiss was filed in good faith 
4 
in the belief that such a Motion was always timely and further, 
was consistent with the efficient pursuit of justice on our 
clients' behalf. / 
DATED this day of November, 1989. 
TAYLOR^ 
Robe 
Attorrii 
SUBSCRIBED AND SWORN t o b e f o r e me tYiis ^QfA day o f 
November, 1989 . 
R e s i d i n g a t r gj/> /JAI 
My Commission Expires: 
4-C-9/ 
CERTIFICATE OF MAILING 
I hereby certify that on the day of November, 
1989, a true and correct copy of the foregoing AFFIDAVIT was 
mailed, postage prepaid, to the following: 
Jeffrey K. Woodbury 
WOODBURY, BETTILYON, JENSEN, KESLER & SWINTON 
Attorneys for Appellants Gregory 
2677 East Parleys Way 
Salt Lake City, Utah 84109 
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Russell Walker, Esq. 
WOODBURY, BETTILYON, JENSEN, KESLER & SWINTON 
Attorneys for Appellants 
Dean & Christi Bradshaw 
265 East 100 South, Suite 300 
Salt Lake City, Utah 84111 
Allen Sims, Esq. 
ALLEN SIMS, P.C. 
Attorneys for Defendant McNeil 
8 East Broadway, Suite 510 
Salt Lake City, Utah 84111 
6 
IN THE UTAH COURT OF APPEALS 
OOOOO— 
Allen R. Grahn and Josephine M. 
Grahn, husband and wife, 
Plaintiffs and Respondents, 
Herold L. Gregory, Trustee, for 
and on behalf of the Marital and 
Family Trusts of the Albert 
Eccles Family Trust; and Dean 
Bradshaw and Christi Bradshaw, 
his wife; Scott McNeil, an 
individual, and McNeil 
Engineering, Inc., 
Defendants and Appellants. 
ORDER 
Case No. 890340-CA 
This matter is before the Court upon respondent Grahn*s 
Objection To Proposed Introduction Of New Evidence, filed 12 
January 1990 and renewed 27 February 1990, and Motion For 
Enlargement Of Time To File Respondent's Reply Brief, filed 8 
February 1990. Appellant Gregory's reply to respondent's objection 
was filed 30 January 1990. 
On 22 January 1990, appellant Gregory filed his reply brief 
herein. Respondent objects to certain materials contained in the 
addendum to the reply brief for reason that the materials are 
inconsistent with the record and constitute a submission of new 
evidence. Appellant argues that the materials are part of the 
trial court record. 
(k) 
Now therefore, pursuant to Rule 11,, R. Utah Ct. App., IT IS 
HEREBY ORDERED that the matter is temporarily remanded to the trial 
court for the limited purpose of determining whether the disputed 
materials are part of the record. Following the trial court's 
determin ation, the clerk of that court will forward a copy of the 
court's order to the Court of Appeals. IT IS FURTHER ORDERED that 
respondent is granted an extension of 14 days from the date of the 
trial coux-t*~s^ prder ;tp file a reply brief. 
/dated this/ / / ^ day of March 1990. 
// / 
Btf THE COURif 
L 
Jnage Regnal W. Gai 
CERTIFICATE OF MAILING 
I hereby certify that on the 2nd day of March, 1990, a true and 
correct copy of the foregoing ORDER was deposited in the United States 
mail, 
Jeffrey K. Woodbury 
Walker Kennedy III 
Woodbury, Bettilyon, Jensen, Kesler & Swinton 
Attorneys at Law 
2677 East Parley's Way 
Salt Lake City, UT 84109 
and 
Russell S. Walker 
Woodbury, Bettilyon, Jensen, Kesler 8, Swinton 
Attorneys at Law 
2677 East Parley's Way 
Salt Lake City, UT 84109 
Robert M, Taylor 
John S, Adams 
Taylor, Ennenga, Adams & Lowe 
Attorneys at Law 
Sports Mall Office Plaza 
5525 South 900 East, Suite 200 
Salt Lake City, Utah 84117 
Allen Sims 
Attorney a t Law 
8 Eas t Broadway, Su i t e 510 
S a l t Lake C i t y , UT 84111 
DATED t h i s 2nd day of March, 1990. 
By ^ t/Z/jy^./Xf/s 
Deputy Clerk / 
APR 1 3 1SS0 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 
ALLEN R. GRAHN and JOSEPHINE 
M. GRAHN, husband and wife, 
Plaintiffs/Respondents, 
vs. 
HEROLD L. GREGORY, Trustee, 
for and on behalf of the 
MARITAL AND FAMILY TRUSTS OF 
THE ALBERT ECCLES FAMILY 
TRUST, and DEAN BRADSHAW and 
CHRISTI BRADSHAW, 
Defendants/Appellants. 
The plaintiffs/respondents' objections to the Reply Brief 
were heard on the 27th day of March, 1990. The 
plaintiffs/respondents were represented by John S. Adams. The 
defendants/appellants Gregory were represented by Jeffrey K. 
Woodbury. The defendants/appellants Bradshaw were represented 
by Russell S. Walker. The Court heard oral argument and 
reviewed the addendum to appellants' Reply Brief. 
The appellants represented to the Court that the addendum 
to their Reply Brief was not new evidence being introduced, but 
consisted of pertinent portions of three exhibits and two 
CIVIL NO. C-86-8833 
APR J0in°n 
GRAHN V. GREGORY PAGE TWO MEMORANDUM DECISION 
graphic representations of zoning regulations, testified to at 
trial. 
The parties to this action agree that there was testimony 
elicited from witnesses which directly or indirectly alluded to 
the addenda appellants seek to include in their reply brief. 
The parties further agree that the exhibits in question 
were not part of the trial record. 
The Court is of the opinion that even though the exhibits 
may be helpful in clarifying the appellants7 argument on 
appeal, these specific exhibits were not part of the trial 
record, therefore, appellants should be restrained from filing 
these exhibits in connection with their reply brief. 
The Court also believes that to allow parties to submit 
exhibits which may represent portions of other exhibits or 
derived from the testimony of witnesses by means of an addendum 
to a trial brief is improper because opposing counsel did not 
have the opportunity to examine the exhibit or exhibits and 
cross-examine the drafter of the exhibit. The Court refers the 
parties to respondents7 Memorandum for additional reasons for 
its decision. 
Dated this /c£-day of April, 1990. 
.JUL xttiZLJ^ 
kom A. ROKICH 
DISTRICT COURT JUDGE 
GRAHN V. GREGORY PAGE THREE MEMORANDUM DECISION 
MAILING CERTIFICATE 
I hereby certify that I mailed a true and correct copy 
of the foregoing Memorandum Decision, to the following, 
this day of April, 1990: 
John S. Adams 
Robert M. Taylor 
Attorneys for Plaintiffs/Respondents 
5525 South 900 East, Suite 200 
Salt Lake City, Utah 84111 
Allen Sims, Esq, 
8 E. Broadway, Suite 150 
Salt Lake City, Utah 84111 
Jeffrey K. Woodbury 
Attorneys for Defendant/Appellant Gregory 
2677 East Parleys Way 
Salt Lake City, Utah 84109 
Russell S. Walker 
Attorney for Defendant/Appellant Bradshaw 
265 East 100 South, Suite 300 
Salt Lake City, Utah 84111 
